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TO: The Chief, Allocations Branch

COMMENTS ON NOTICE OF PROPOSED
M D A

Aritaur Communications, Inc. (“Aritaur”), by its attorneys and pursuant to
Section 1.420 of the FCC’s Rules hereby files its Comments on the “Notice of
Proposed Rule Making and Order to Show Cause (herein “NPRM,” DA 97-1697,
released August 15, 1997, in the above-captioned docket. Aritaur supports the
allotment of Channe] 255A at West Hurley, New York, as that community’s first local
aural transmission service, and opposes the allotment of Channel 255A to Rosendale,
New York. In support whereof, the following is shown:!

Preliminary Statement

Raymond A. Natole has requested the allotment of Channel 255A to West

Hurley, New York. Sacred Heart University, Inc. (“SHU”) has proposed the

allotment of Channel *277A to North Canaan, Connecticut, as a reserved

! Comments are due by October 6, 1997, thus, these Comments are timely filed.
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noncommercial educational channel. To accommodate the allotment of Channel *277A
to North Canaan, SHU proposes to substitute Channel 273A for 277A at Sharon,
Connecticut, and Channel 255A for Channel 273A at Rosendale, New York. Aritaur is
an applicant for construction permit for a new FM station to operate on Channel 273A
at Rosendale that would be required to amend its application if Channel 255A were
allotted to Rosendale. Therefore, Aritaur is an interested party and has standing to file
these Comments.
1 1 r

West Hurley is listed in the 1990 U.S. Census as a census designated place with
a population of 2,252 persons. The Commission found no reason to question the
community status of West Hurley, but invited SHU to bolster its showing concerning
West Hurley’s status. Aritaur will await review of any such comments SHU may file
and address them, if necessary, in reply comments.

However, Aritaur supports the allotment of Channel 255A to West Hurley. A
station operating on Channel 255A at West Hurley could provide a new 60 dBu service
to 280,818 persons within an area of 3,055 square kilometers in addition to providing

West Hurley with its first local aural transmission service.

Although the NPRM (and SHU’s Petition for Rule Making on which it was

based) states that North Canaan, Connecticut, is an “incorporated community,” with a
1990 population of 3,284, it appears that although North Canaan is an incorporated

“town” it may not be a “community” for allotment purposes. Attached is a Technical
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Statement that indicates that the U.S. Census does not show that North Canaan is listed
in the List of Incorporated Places or List of Census Designated Places. Review of the
Rand-McNally Commercial Atlas and Marketing Guide, 1997 Edition, reveals that the
“town” of North Canaan includes the community of East Canaan. A spokesperson for
the Selectmen of North Canaan, Dorothy Paviol, told counsel that North Canaan also
includes the communities of Sodom and Canaan Valley. Counsel briefly searched the
world wide web for information on governmental services, businesses and cultural
activities peculiar to North Canaan and found no such information. No specific
identification of such community attributes was made in the petition for rule making
beyond a mere blanket statement of their existence.

A serious question is raised as to the bona fides of North Canaan as a
community for allotment purposes. The Commission cannot allot Channel *277A to
North Canaan, if it does not so qualify. Examination of the map of North Canaan
printed in the Rand-McNally Commercial Atlas and Marketing Guide, 1997 Edition,
reveals that North Canaan appears to be merely a subdivision of Litchfield County,
Connecticut. In Southwestern Broadcasting Corp., 38 RR2d 39, 40 and n. 1, the
Commission stated that “Counties, as such, are geographically too extensive to qualify
as licensed communities for broadcast stations within the meaning of Section 307(b) of
the Communications Act.” SHU has the burden of providing additional information to
support its claim of community status. In 7rade, Tennessee, 69 RR 2d 1731 (1991) the
Commission refused to find Trade to be a community for allotment purposes. Trade

was listed in the Commercial Atlas as having a population of 150, but was neither
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incorporated nor a census designated place. It was not dispositive of community status
that Trade was included in a census enumerated district since such districts often
include a number of communities and isolated pockets of population. No information
had been provided with respect to the existence of any local government or businesses
which identify themselves with Trade, nor had it been shown that the residents received
any municipal services. In short, North Canaan, like Trade, does not appear to qualify
for an allotment of an FM channel. Unless this issue is resolved in Reply Comments in
favor of North Canaan’s community status, the allotment should be made to West
Hurley and North Canaan should not be considered.
ic Inter I

Additionally, while Channel 255A can be allotted to West Hurley in compliance
with the Commission’s minimum distance separation requirements without the
imposition of a site restriction, Channel 277A can be allotted to North Canaan, only
with a site restriction to avoid a short-spacing to Station WDRC-FM, Hartford,
Connecticut, Station WHRL, Albany, New York, and Station WODS, Boston,
Massachusetts. Channel 255A can be allotted to Rosendale only with a site restriction
of 10 kilometers north to avoid a short-spacing to Station WPLR, New Haven,
Connecticut, and Station WFSO, Olive Bridge, New York. That is an ineffective use
of the frequency.

Channel 273A, which is currently allotted to Rosendale, New York, and for
which ten parties have applied for construction permits, requires no site restriction.

The use of Channel 255A would require each of the applicants, including Aritaur, not
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only to amend their applications to specify the new channel, but presumably to find
new transmitter sites as well. This burden should be considered by the Commission in
making its public interest determination on the proposals before it.
Conclusion
In light of the question as to whether North Canaan is a community for
allotment purposes, the burden imposed on ten applicants that would arise by allotting
Channel 255A to Rosendale, and the simplicity of allotting Channel 255A to West
Hurley, Aritaur urges the Commission to allot Channel 255A to West Hurley, New
York.
Respectfully submitted,

ARITAUR COMMUNICATIONS, INC.

By:

Gary S. Smithwick
Its Counsel

SMITHWICK & BELENDIUK, P.C.
1990 M Street, N.W.

Suite 510

Washington, D.C. 20036

(202) 785-2800

October 6, 1997
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Technical Statement

1, Clifton G. Moor, am a officer and engineer of Bromo Communications, Inc., Technical
Consultants to television and radio stations. | have been asked to review the proposed
addition of Channel 277A to North Canaan, CT. Although the proponent, Sacred Heart
University, Inc. had represented that North Canaan is an incorporated city, | do not find
it in the List of Incorporated Places or list of Census Designated Places. A copy of that

list is attached as Exhibit #1.

Please find Exhibit #2 which indicated that North Canaan is a town. This list is from the

same census as referred to above.

These statements are true and correct to the best of my knowledge.

October 6, 1997
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CERTIFICATE OF SERVICE

I, Patricia A. Neil, a secretary in the law offices of Smithwick & Belendiuk, P.C.,
hereby certify that copies of the foregoing Comments on Notice of Proposed Rule Making and
Order to Show Cause were delivered by first-class mail, postage prepaid, mailed this the 6th

day of September, 1997 to the following:

Mr. John A. Karousos*

Chief, Allocations Branch

Policy and Rules Division

Mass Media Bureau

Federal Communications Commission
2000 M Street, N.W.

Room 554

Washington, D.C. 20554

Ms. Leslie Shapiro*

Allocations Branch

Federal Communications Commission
2000 M Street, N.-W.

Room 564

Washington, D.C. 20554

Mark N. Lipp, Esq.

Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Ave., N.W.

Suite 800

Washington, D.C. 20036-2603

Counsel for Sacred Heart University, Inc.

Todd D. Gray, Esq.

Dow, Lohnes & Albertson, PLLC

1200 New Hampshire Ave., N.W.

Suite 800

Washington, D.C. 20035-6802

Counsel for State University of New York

Allan G. Moskowitz, Esq.

Kaye, Scholer, Fierman, Hays &

901 15th Street, N.W.

Washington, D.C. 20005

Counsel for Span Communications Corp.

A. Wray Fitch III, Esq.

Gammon & Grange, P.C.

8280 Greensboro Dr.

Seventh Floor

MclLean, VA 22102-3807
Counsel for Raymond A. Natole

Mr. Dennis Jackson

Radio South Burlington, Inc.
Radio Station WQQQ(FM)
19 Boas Lane

Wilton, CT 06897

Lauren A. Colby, Esq.
P.O. Box 113

Frederick, MD 21705
Counsel for Eric P. Straus

Erwin G. Krasnow, Esq.

Verner, Liipfert, Bernard, McPherson &
Hand

901 15th Street, N.W.

Washington, D.C. 20005

Counsel for David M Fleisher &
Melissa M. Krantz



Steven C. Shaffer, Esq.

Schwartz, Woods & Miller

1350 Connecticut Ave., N.W.
Suite 300

Washington, D.C. 20036
Counsel for WMHT Educational
Telecommunications

Gregory L. Masters, Esq.

Fisher, Wayland, Cooper, Leader & Zaragoza
2001 Pennsylvania Ave., N.W.

Suite 400

Washington, D.C. 20006

Counsel for Rosen Broadcasting, Inc.

Radio Rosendale
19 Boas Lane
Wilton, CT 6897

Jerold L. Jacobs, Esq.

Rosenman & Colin, L.L.P.

1300 19th Street, N.W.
Washington, D.C. 20036
Counsel for

Hawkeye Communications, Inc.

Barry A. Friedman, Esq.
Thompson, Hine & Flory
1920 N Street, N.W.
Washington, D.C. 20036
Counsel for Marist College

(e T

“Patricia A. Neil

*By Hand Delivery



